EU RO PEAN Instytut Badan tel.+48 58 524 49 01 efc@ibngr.pl

nad Gospodarka Rynkowa fax. +48 58 524 49 09 www.efcongress.com
FINANElAI— Do Studzienki Str. 63
CONGRESS 80-227 Gdarisk, Poland

Comments of the European Financial Congress
in the European Commission’s consultation
on proposals for amendments to Directive 2006/112/EC
as regards the rules governing the application of VAT rates

The European Financial Congress (EFC) carried out consultation based on the European

Commission’s consultative document and gathered opinions and comments from the Polish

market. The experts who participated in the consultation represent law firms, consulting

firms, tax advisors, business and the academia. The responses allow the EFC to formulate

the following conclusions:

. Currently, VAT rates do not significantly affect decisions on where to buy from or where

to sell to. However, application of the rates is problematic in our country

and in transactions with other EU Member States. These issues are caused, among others,
by the need to follow standards resulting from the statistical classification of goods

and services. This may lead to distortion (restriction) of competition.

. The list of goods from Annex Il of the VAT Directive (reduced rates) should be regularly

reviewed. A good example is taxation of e-books and the recent, albeit late, initiative

of the European Commission to apply the same rates to e-books as to the traditional
books. Higher flexibility as regards the application of reduced rates by the Member States
may affect the competition.

. Most of our experts share the view that the simplicity of the VAT system is more

important than flexibility of application of that system by the Member States.

Opinions of experts on the application of super-reduced rates show that it is difficult
to choose a clearly preferred solution in this regard — whether to maintain the status quo,
eliminate this solution, or give a free hand to the Member States in this respect.

The current solution on the basic minimum VAT rate of 15% should be retained
and the number of current rates is sufficient for the Member States. The minimum
reduced rate could be determined arbitrarily.



6. The European Commission should review the lists of goods and services subject
to the reduced rate on the basis of proposals of the Member States provided that such
proposals will not affect competition. To achieve this, general rules of application
of reduced rates should be observed; in particular, it is necessary to avoid situations
where reduced rates apply to valuable goods that are easily movable (particular risk
of distortion of competition). The list of goods subject to a super-reduced rate should be
adopted at the EU level.

7. If the Member States had greater flexibility in selection of VAT rates, this could lead
to erosion of the VAT base and consequently to erosion of the VAT income.

8. VAT is a tax standardized at the European level. Therefore, a commonly accessible
European database should be the best tool to provide a simple, comprehensible
and certain information on the VAT rates.

9. Knowledge and experience of our experts demonstrate that it is not easy to reconcile
simplicity of the VAT rates with leaving flexibility of operations to the Member States
in this field. Preserving a healthy competition in the market is the key. The competition
could be affected if changes to the regime of VAT rates led to competition between
the states for the VAT base.



Answers to selected questions in the European Commission’s consultation

on the reform of VAT rates (proposal for a Council Directive amending Directive
2006/112/EC on the Common system of value added tax as regards the rules
governing the application of VAT rates)

Experience with the current rate regime

15. Do you consider that VAT rates in your country, compared to those applied in the country
of residence of your cross-border customers, have an influence on their purchasing behaviour?

) Yes, VAT rates are an important factor
2 Yes, but they are a marginal factor
7 No, they are not important

' Not sure /No opinion

18. Have different VAT rates for the same product ever influenced your decision whether to pursue
sales opportunities in other EU countries?

© No, we never considered potential difficulties with VAT rates to be important
' We feared difficulties with VAT rates but entered the market anyway

' We feared difficulties with VAT rates, and this was one of the factors why we did not enter that
market

7 Not sure / No opinion

19. What kind of problems, if any, do you usually face in identifying the VAT rate applicable to your
transactions?

' We encounter no particular difficulty
[l Difficult to identify the VAT rate applicable in our Member State

[ Difficult to identify the VAT rate applicable in another Member State (in case of a cross-border
supply)
Il Other

1 Not sure / No opinion



20. If you indicated that you encounter difficulties, you may describe them here in greater detail:

- There are some difficulties with treatment of services connected with financial transactions -
whether to apply VAT exemption or standard VAT rate.

- More detailed information about the rates and their application in the different MS is not
always easily available.

- Application of reduced rates related to work on residential buildings.

21. Do you consult outside specialists (consultants, accountants etc.) to help you deal with VAT
obligations related to cross-border transactions?

" Yes
~ No

~ Not sure / No opinion

22. Currently, the list of goods and services eligible for reduced VAT rates is contained in Annex Il
of the VAT Directive. This list is not regularly updated. Is the range of goods and services eligible
for reduced rate treatment adequate?

D Yes, the coverage of the list is adequate
D No, the list leaves out some goods or services which should be included

" Not sure / No opinion

23. Please indicate for which specific goods/services in respect of which there is a need for updating
the list and why?

- Treatment of e-publications (annex lll pos. 6) is clearly not adequate. Commission proposal
of 1.12.2016 deals properly with this.

- Diapers for children (similar hygienic products for elderly people or for women benefit from
the reduced rate - there is no reason to discriminate children)

24. In most cases, current rules limit the possible difference in VAT rates within one Member State
or between Member States. Sometimes, however, the differences can be relatively large, for example
when a Member State has received a specific derogation allowing it to apply super-reduced rates

of less than 5% or a zero rate, whereas other Member States apply a standard rate.

Are you aware of any distortion of competition resulting from the application of a reduced, super-
reduced or zero rate? One example of distortion would be a case where a business obtained



a significant advantage over a competitor mainly because it benefited from a lower rate on sales
in the same market.

Note: Please limit your answer only to cases where the distortion stems from VAT; differences

in other taxes, fees or social contributions are not relevant here.

D Yes, | know of such cases of distortion within the same Member State

7 Yes, | know of such cases between two Member States

" Yes, | know of cases both within the same and between different Member States

" No, | am not aware of any such case

25. Could you specify what were the goods/services concerned and how the difference in VAT rates
affected fair competition?

Polish examples - application of reduced rates is typically based on statistical classification.
However, in some cases specific purpose prevails; the same product with medical certificate

benefits from reduced rate - the product without certificate is standard rated. Similar cakes,
wafers, water etc. may be subject to standard or reduced rate.

E-books

26. On the basis of your experience, do you think granting additional flexibility to Member States
would create new distortions of competition?

7 Yes, this is very likely

' Yes, this is somewhat likely

" No, this is unlikely

7 No, this can be excluded

~ Not sure / No opinion

27. Could you specify what would be the goods or services concerned and why new distortion
of competition would be created?

If Member States were granted flexibility to set up VAT rates, this could influence the costs
of production of goods or services. Therefore, the States with lower VAT rates would be more
competitive.

As long as within one category listed in Annex Il MS are allowed to freely choose products
subject to reduced rates leaving other goods (even almost identical) subject to standard rate
the problem will continue.



Views on the reform

28. As already mentioned, the VAT directive establishes a minimum standard VAT rate of 15%
and a list of goods and services which can be subject to a reduced rate of no less than 5%.

This system offers harmonisation at EU level but in some cases may limit Member States choices
in various ways, for example by ruling out a reduced VAT rate on certain goods or services

or by setting a minimum level to the VAT rate.

A reform could grant Member States greater room for manoeuvre in this regard. However, this might
result in an increase in complexity, creating additional costs for businesses and generating legal
uncertainty; this is because, in a destination based system, businesses in each Member State must
generally apply the VAT rate applicable in the Member States where they are selling. What should
the reform prioritise?

Priority should be given to more flexibility for Member States even if it implies
a complication of the VAT system or greater differences between VAT rates

Priority should be given to maintain the simplicity of the VAT system and limit rate
differences, even if this limits the room for manoeuvre of Member States

Not sure / No opinion

29. The reform should propose a solution for the future of super-reduced rates. Many of these
derogations were only granted on a temporary basis and are set to expire when the definitive regime
is adopted.

One option would be to extend the scope of super-reduced rates to all Member States. This would
ensure equal treatment among them. However, this could add complication to the VAT system
and introduce a risk of erosion of VAT revenues.

A second option would be to remove the super-reduced rates from the VAT system; this would
simplify the VAT system. However, it would require Member States to abolish the super- reduced
rates already granted to specific sectors and revert to the normal regime. What is your view?

Super-reduced rates should be integrated in the VAT system and granted to all Member States
even if the VAT system ends up being more complicated

Super-reduced rates were only temporary and as such should disappear from the VAT system
in order to simplify it

The status quo should be maintained; the current temporary derogations should be extended
indefinitely, even if this results in different treatment between Member States

Not sure / No opinion

30. In the current system, Member States are only allowed to apply one standard rate to all
transactions and two reduced rates to some transactions (with the exception of super-reduced rates



which are specific derogations). A reform could increase the number of rates available to Member
States. This would allow Member States greater flexibility, at the cost of introducing greater
complication. Do you think Member States should also receive more flexibility regarding the number
of rates they can apply (while remaining limited by the list for the application of reduced rates)?

D Priority should be given to more flexibility for Member States, so Member States should have
no limits on the number of rates they can apply

' The current number of rates provides sufficient room for manoeuvre

7 Not sure / No opinion

31. Should the 15% minimum for the standard rate be maintained?

" Yes
~ No

~ Not sure / No opinion

32. Should the 5% minimum for reduced rate be maintained?

D Yes, this limits risks of erosion of revenue and of unfair competition
' No, Member States should be free to set reduced rates at the level they like

~ Not sure / No opinion

33. The Commission is now assessing two broad options for the reform of the VAT rate system.

The first option aims to keep the standard VAT rate of 15% and update regularly the list of goods
and services eligible for reduced rates, on the basis of Member States suggestions. The second option
increases flexibility substantially by removing the minimum rate of 15% and abolishing the list,

thus granting Member States large discretion to fix their VAT rate. Under both options all currently
existing reduced rates, including derogations, legally applied in Member States would be maintained
and made available to all Member States, ensuring equal treatment.

Which of these two solutions would you prefer?

” Regularly review the list of goods and services that can be taxed at a reduced rate. Allow
Member States to submit their proposals for adjustment, and charge the European Commission
with reporting whether such changes would pose any risk of distortion of competition. Keep
the minimum standard VAT rate at 15%.

' Abolish the list and allow greater freedom on the number of reduced rates and their level.
Develop and put in place safeguards to avoid unfair tax competition, guarantee legal certainty
and reduce compliance costs.

" It is best to keep the current system

" Not sure / No opinion



34. What kind of safeguards do you think the Commission should put in place to avoid such tax
competition between Member States?

Ol Basic rules framing the cases in which reduced rates may be applied

[l Member States should inform the Commission and other Member States about any new
measure they plan to adopt

O

Prevent the application of reduced rates to high-value goods and services, in particular easily
transportable items

The total number of reduced rates allowed by Member States should be limited
Super-reduced rates should only be applied to goods/services specified at EU level
No safeguards are necessary

Other

OOoOo0OoO

Not sure / No opinion

36. Do you think the list of Annex Ill should be extended to allow the goods and services it contains
to be taxed at a super-reduced rate ?

2 Yes
7 No
" Yes but only for some of these goods/services

" Not sure / No opinion

38. Do you think a specific list should be made for goods and services subject to super-reduced rates?

D Yes
~ No

" Not sure / No opinion

39. Do you think granting Member State greater flexibility could risk creating, because of more
intense tax competition between Member States, an erosion of VAT revenues and/or pressures
to narrow the tax base for VAT?

" Yes, this is very likely

" Yes, this is somewhat likely
" No, this is somewhat unlikely
7 No, this is very unlikely

" Not sure / No opinion



40. The new regime will require national administrations to provide clear and simple information
on their VAT rates. What do you think would be the best way to provide such information?

More than one choice possible

(]

OOoOoO

Harmonised rules on product categories

Better Member State information on national websites
European database accessible to everyone

Contact with administration

Other

Not sure / No opinion

41. Please specify:

In Poland there is a problem with obtaining a binding interpretation of the VAT rate. Tax
authorities often call on taxpayers to complete the application for an interpretation to provide
the number of statistical classification of the operations performed, arguing that they are not
entitled to make statistical classification.



